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! 
IN THE 
Supreme Court 
OF THE 
STi\TE OF UTAH 
FRANK E. DOLE, 
A. pplicant, 
VI. 
SALT LAKE LAUNDRY and THE 
STATE INSURANCE FUND, 
Defendants. 
APPLICANT'S BRIEF 
CASE NO. 
7157 
In Claim No. 4999 Before The 
Industrial Commission of Utah 
Applicant has brought this case to this Court for 
review of a decision of the Industrial Commission deny-
ing him compensation for an injury which he sustained 
arising out of and in the course of his employment on 
the 26th of March, 1946. The evidence introduced at the 
hearings on the application for the convenience of the 
Court is reduced to narrativ.e form with record refer-
ences. 
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DOLE 
Record 14. The applicant had been a laundryman all 
his life, and during the last ten or fifteen years was man-
ager of the Salt Lake Laundry Company and during 
all of that time had been insured by the State Fund. Mr. 
Dole was the manager of the Salt Lake Laundry on the 
26th of March, 1946, and on that day he was going in his 
eapacity (15) as rnanager of Salt Lake Laundry to 
Kearns Military Depot west of Redwood Road in Salt 
LakP Count)', taking a contract out there to be signed. He 
was supposed to be there at 11 o'clock A.M. but was late 
and so he was driving rapidly in his automobile as he rode 
down Redwood Road, to use his. own language, ''As I rode 
down the street I came to a road that was rough. It was 
rather a rough place, and I bounced across it. I was go-
ing rather fast and my car went sort of out of control, 
and I slowed down again, (16) and I looked up and I 
could not see anything. This eye was blind. There was 
no sight there.'' He went on to Kearns and finished his 
deal, came back to the Laundry about 3 o'clock and the 
very next morning went to a doctor in the office of Dr. 
Henderson, where he had been going from time to time 
with a sinus difficulty. 
The eye was there examined by Dr. Saunders. He 
-didn't seem to know what it was at first; examined it, 
dilated it and re-examined it and then gave him a pre-
scription which Mr. Dole got at the drugstore, and later 
on Dole went back to the doctor the second or third day 
after the first examination but the doctor made no' def-
inite answer as to what was the matter. 
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(17) Dole didn't know what was the matter with 
his eye, thought perhaps it was some systemic diffi-
eulty or souw stmnach upset. He couldn't see anything 
but a haze in his eyl' and an occasio~al glirmner, but 
nothing definite, a couunotion all the· tin1e across hi~ 
eye. He became a regular patient wi.th the doctor and 
went there perhaps twiee a week for many weeks. Took 
~hob in the ann, got a blood pill to thin the blood 'and 
every tirne the doctor exa1nined it, he seemed to be won-
dering what was the matter but never did know what 
was wrong. 
Finally one day Dr. Saunders suggested that Dole go 
to his fan1ily physician where he went, was placed on the 
table and given a good physical examination and by his 
fa~nily physician, pronounced to be in good physical 
shape. Went back to Dr. Saunders who thought maybe 
Dolewas smoking too rnuch but continued the treatments, 
the pills and the shots in the arm and the dilation of the 
e~'e for 'veeks and weeks. Saunders then .suggest~d (18) 
· that another doctor be called in and a Dr. White, who 
was represented to be the best eye doctor in the C~ty, 
was called in and consulted. He made a somewhat care-
ful exa1nination and he prescribed a sort of capsule con-
taining gas which was supposed to rush the blood to 
Dole's head. He prescribed some medicine which Dole was 
to take every night and he got his prescription filled and 
continued taking the medicine until it .was all gone, with 
. no effect on the eye. He then attempted to get further 
help from 'Saunders, to use his own la:nguage he said to 
Saunders, "What in the devil am I to do, can't I go to 
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anybody else~'' He wanted to save his eye, and they went 
on treating him with pills and seeing him two or three · 
times a week. 
Dr. White told him. that the eye was normal. (19) 
Then he went to Saunders once or twice a week and he · 
went ahead with more treatments. He said to keep on 
taking the pills that they might help him. White was 
there and said there was nothing much the matter, just 
a film over the eye. He said that could be removed that it 
was a simple operation. 
Then Dole says that he waked up. Saunders thought 
that at last they had good news about the eye. Said it 
was the first good news they had and he was to come back 
in a day or two, and they would examine it again. Then 
Saunders said he was afraid Dr. White was mistaken. He 
didn't think that was what it was at all and Dole asked 'l 
him what it was and then Saunders continued to guess ·~ 
saying that it could be the nerves drawing up or a blood 
clot. Dole was then advised to let it rest ten or twelve 
days and then come back to see what had developed. It j 
was then that Dole decided that his doctors didn't know 
what they were talking about and knew nothing about 
what was the matter with him, and knew nothing about 
what had happened to him, so he had heard of eye' 
specialists in Seattle and he dropped everything and 
went to Seattle. 
There he saw a Dr. Bull. He told Dr. Bull the story 
about the accident and said it happened while he. was 
riding down Redwood Road and Bull without hesitation 
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said "That is a detached retina. That's the way they al-
ways happen.·' He was then taken into a room and given 
a thoroug-h exarnination for an hour and a half, and 
Bull's conclusion was that it was definitely a detached 
retina. He added, "It has gone so far that I don't know 
whether I can do anything for it.'' That was the first 
time Dole had eYer heard about a detached retina. 
(20) He then went to other doctors in Seattle about 
a retina operation and was told if he didn't have it op-
erated on, he might have cataracts, that now he had a 
fighting chance to save the eyesight and it would prevent 
other complications. Dole inquired of the doctor if it had 
to be done right away and the doctor said "Don't let 
it go too long. It has been going on far too long now.'' 
Dole wanted to have a check with another doctor, but 
told Dr. Bull that if he was to do the operation he, Dole, 
would be back in a week or h~n days. 
From. Seattle he went to San Francisco but was 
• 
unable to see the eye men there so he came home and 
saw Dr. Palmer, an eye specialist, and he and his assist-
ant examined him and both, without hesitation, said that 
it "~as a detached retina but it had gone too far and they 
were not interested in operating. Dr. Palmer said, "I 
won't operate. It should have been operated months ago. 
There is no chance to save it now." His assistant agreed 
\vith him, the nurse made a chart of it; there was noth-
ing that could be done. He went back the ·second time to 
Dr. Palmer but he still refused to operate telling him 
that a detached retina must be operated immediately. 
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He went to Dr. Jensen in Seattle and was operated on 
but it was not successful. 
(21) Jensen said he had performed hundreds of 
operations. This was the biggest one he had ever tried. 
It was a long chance but he told him he was sorry he 
hadn't saved the eye. Dole then asked him what was the 
matter and inquired whether it was stomach or sinus and 
then Jensen said no it was an accident. Detached retina, 
they shake off like you shake the dust off a curtain. 
That was the first ti:rlle Dole had ever had any thought 
about an accident in connection with it. Jensen then said 
that the C01n1nission in Washington had detached retina 
cases on file -and that he filled out reports. He says it was 
purely accidental. It .shook off the eye. Retinas can fall 
off when you lean over to tie your shoes. Dole then asked 
him if there was anything about that sickness that would 
cause it and Jensen said absolutely not. 
Dr. Homer Smith in Salt Lake also examined the eve . . . 
and pronounced it detached retina. (22) On his return 
to Salt Lake after the operation Mr. Dole went to see 
the State Insurance Fund and saw a Mr. Iverson who 
suggested that the best thing to be done was to write 
a letter rather than attempt to fill out the blanks, and 
a letter was written dated May 1, 1947, to the State In-
surance Fund setting out all the details. 
(23) It appeared that it was sometime In April, 
1947 that the State Insurance Fund was first seen about 
it. :Mr. Dole says the time of the accident was right 
around 1 :30 on ?.farch 26, 1946. Dole was employed by 
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the Laundry np to Au~ust, 1~)4G when ,he ~old it. (24) 
Had known Dr. Henderson :::-;m1ll' fifteen or twenty year~ 
because he harl bPPn going to hin1 for sinus but the only 
c>ye trenhnent the dortor ever gave hiin was his first pair 
\lt gla~~e:::-; which he got some l'ivP or six years ago. Never 
did have any eye trouble, eye:::-; never water, but had head-
aches fron1 reading at nigltt. 
(:2;)) Dr. Henderson never con1plained about hi8 
11moking and the first time any conversation was ever 
had about ~moking wa~ after March, 1946, when Saunders 
was trying to find out what \Yas the 1natter with him. He 
told Saunders the whole story of the accident, (26) but 
~aunder~ seen1ed to pay no attention to it. He told every 
doctor that he had ever seen the same history of the in-
jury to his eye. D!i. Saunders claims that he knew Dole 
(21) on account of his association with Dr. Henderson. 
Didn't check on his calls particularly that one of March 
21~ 1946. He noticed nothing on the cards e'specially out-
side of the reading glasses, which everyone gets around 
40 or 45. 
'DR. SAUNDERS 
(28) Dr. Saunders said, "I have never seen enough 
retinas. There are a lot of cases of detached retinas. 
~I yo pia of the eye, which is a bigger eyeball, might have 
them more frequently, but I don't know exactly whether 
:Myopia plays a part there or not, or whether it is the 
make up of the eye or other factors that enter into it.'' 
Dole came into Dr. Saunders office on March 27, 1946 
complaining of a blurring of his vision in his right eye. 
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The doctor was very busy but he looked into the eye and 
' found it hazy. The next day (29) he used the ophthal-
moscope but didn't know of the detached retina, and 
says his first knowledge of a detached retina was when 
he received a letter from the Industrial Commission. 
Didn't have any record about Mr. Dole having been 
shaken violently. Doesn't recall having seen Dole's eyes 
before the 27th or 28th of March. (30) Thought perhaps 
Dole's difficulty might be a toxic condition (31) which , 
mig·ht be termed a degenerative process. Saw Dole on 
the 25th of April when his vision was down 20-70 and 
on the 27th, 28th and 29th of March and didn't see him 
again until April 25th, and saw hiln on June 3, 5, 7, 10, 
12, 13, 14, 17, 21, 22, 23, 24, 26 and 28th and saw a gradual 
development of a degenerative process. s'ent him to his 
family physician. Wasn't making any headway. He sent 
the patient to Dr. White-for consultation. The conditions 
varied from day to day, some days he. could see better 
than others, then on the 27th of August, 1946, Dr. White 
was using Dr. Saunders office and the vision in Dole's 
' eye had dropped to 6-209ths. (32) At no time did he think 
it was a detached retina. Described pathological process 
hut claimed he didn't see any of them at the time. Didn't · 
know what causes (33) degenerative process. Although 
if it was a detached retina it occurred after he had seen 
him, hut he sent him to Dr. Shields_ for a checkup. (34) 
Didn't record anything about the suddenness of Dole's 
eye distress:, his record doesn't show anything .about it. 
He admitted that Dole kept coming to him. He was at-
tempting to rule out a toxic condition (35) and Dr. 
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Shields after the exa1nination called hiln and had a talk 
with him but he didn't writt' anything down about it. 
Didn't know any of the doctors in Seattle. '(36) Didn't 
go in the Ar1ny or Navy but stayed at hon1e and taught 
in _the l\Iedical School, and if he had n1ade a mistake he 
did it ignorantly. In other words possibilities are un-
limited. Dole was a good patient except that Saunders 
thought he ought to have his tonsils taken out. ( 37) 
The retina breaks loose due to a tear and some of the 
jelly-like substance goes in there and pushes it forward. 
It becomes out of focus and the~¥ do not see. There is 
moven1ent of the eyeball (38) but most detached retinas 
are stationary and as the process becomes more severe 
first you see a small blur where the detachment comes 
and that is a ruechanical action, then pretty soon we have 
pain and loss of vision and then you have no eyesight 
at all. 
(39) Never saw a detached retina that had the hazy 
type of media but he did tell Mr. Dole on several oc-
casions that he didn't know what was the matter with his 
e~¥e, and he didn't know what caused it yet. 
DR. WHITE 
( 40) Dr. White saw Dole first August 29, 1946 at 
Dr. Saunders' request and Dole told him that he had 
been driving his car and hit rough road and that after-
wards he noticed a haziness in vision and he felt like 
his eye was full of worms. On examination he found the 
nerve essentially normal, slightly flushed but not enough 
to cause a disturbance of vision. The vision in his right 
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eye was so reduced that he could see fingers only at two 
feet and no central vision. The macula was not function-
ing in the central area· of that eye. The macula is the 
most ~ensitive spot in the eye, an area not much larger 
than an ordinary pin and about the width of two diopters 
laterally. ( 41) The hitStory would naturally make one 
<.11ert for a detachment ·of the retina but he didn't see 
~uch evidence. ( 42) He found no hemorrhage. A direct 
trnmna is not an infrequent cause of detached retina. In-
direct traun1a from 'lifting or straining or jolts is a pre: 
cipitation or final blow that produced a hole in the retina 
that has already become so aegenerated that it cannot 
resist this 'type ~f accident that other people would take 
with a norrnal retina. These are spoken of as spontaneous 
detar.hments because the accidents which precipitates the 
detachment is not even noticed sometimes. 
( -!3) No evidence of detached retina at the time he 
·examined hin1. Differentiated between types of trauma 
but either type wa~ accidental. A man with a degenerative 
situation might expect no difficulty but if he got a sudden 
change ( 44) it rnight immediately be precipitat,ed and this 
would be an accident. A man with an aneurysm might go 
along taking care of himself and get along very well b~t 
i£ he lifted smnething ~mddenly the aneurysm might . 
break and it would be gone, and that is the precipitating 
accident, and he had no doubt tliat the doctors who op-
.erated on Dole found .a detached retina, and· he might 
.have had one_ whether White saw it or not ( 45) and a, 
detached retina should be operated on as quickly a! 
possible, and the situation which Mr. Dole reported could 
10 
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co1ne on suddenly as the result of the jolting he ex-
perienced, and that jolting was the precipitating· cause. 
(-!6) He did not see the 1nan until August (47) and found 
a disturbed Inacula, but Dole had suffered son1e dis-
turbance. 
DOLE 
(53) Dole testified that he was 65 years old last 
Chrishnas (5-!) that he had neve·r consulted a doctor with 
respect to his eyes and at that time Dr. Henderson gave 
hin1 a prescription which was introduced· as Exhibit 
''A,'' dated the 15th of .JJay, 1945 (55) showing that 
Dole needed a reading correction which was i2.50 on the 
right eye and12.50 on the left eye. Never had any diffi-
. culty \vith his eyes until the injury of March, 1946, and 
the first time he ever was informed that the difficulty 
he had was the result of the accident was the night be-
fore he left the hospital in Seattle. The situation was a 
deep mystery to Dr. Saunders and Dr. White. (56) 
He was worried about stomach trouble and the sudden 
situation in the eyes worried him so he went to the doc-
tors as fast a~ he could. (57) When Dr. Henderson ex-
amined Dole's eyes he marveled at their power. Dole 
had been a duck shooter all his life, hut Dr. Saunders 
and Dr. White never did know what was the matter with 
it. 
On stipulation dated the 26th of August, 1947, de-
positions of Carl D. F. Jensen and Gilbert N. Haffley 
were taken in Seattle and the following information wal:? 
adduced: (64) 
11 
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DR. CARL D. F. JENSEN 
. 
Dr. Jensen was and is an eye specialist In 
Seattle with wide experience ( 65) and he exmn-
ined Dole first on the 26th of February, 1947. Dole 
told hin1 of having been shaken up in an automobile ac-
cident or a severe jogging in an automobile and on ex-
mnination he found a large detach1nent of the retina of 
the right eye with three fairly large holes near the peri-
phery between 9:00 o'clock and 11:30. These holes were 
a typical picture of practically all detachments of the 
retina. ( 66) He recmnmended an operation and the op-
eration was performed on the 3rd of April, 1947. The 
doctors had perfonned perhaps a hundred such opera-
tions and perhaps 50/'o of detachments are due to acci-
dents plus over-lying predisposition~ to detachment, but 
in examining Dole he found no syste1nic or organic con-
dition which might account for the detachment other than 
by reason of an accident. Dole's eyes were found not to 
be myopic ( 67) and he found no tumors and could see 
no other condition which would explain the detachment 
except accident or trauma. The over all average of recov-
ery has been 75% suceessful. (68) It is certain that the 
earlier the operatiop. the better chanee of success. Op-
erations for detachment have been performed as late as 
two or three years after the accident with good success, 
but he felt that Dole would have had a much greater 
probability of suecess had the operation been performed· 
near the time the accident happehed. Diagnosis made 
usually by direct ophthalmoscopic examination. (69) 
Sometimes detaehments get well spontaneously, other 
12 
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tiines get wor~t:> prog-rl'~::dYel:· and a~ they progTe::-;::-; to-
ward the worst side the diag·nosis becoines nwre ~imple. 
\Yhen he saw Dole the diagnosis was shnple-thP de-
tachinent was large. {70) At the tilne he saw Dole first, 
his vision in the right eye was merely light perception and 
there is no "'ay he eould tell Dole's seeing abilit:v before 
he saw hiin, and at the tintp the deposition was taken 
Dole's eye was capable of light perception Inerely. There 
is no danger that the impairn1ent of the right eye will in 
any way affect or impair the vision of the left eye. The 
retina 1nay reattach itself within a month and if it didn't 
at that tinw he would think surgery was necessary. (71) 
Believes that the history recounted by Dole would very 
probably ~ring about the detachn1ent in his case. HiH 
eye may have had a weakness or predisposition and the 
jogging on the road may have been the precipitating 
factor to cause the detachment, but it would take addi-
tional force to precipitate even the predisposition (73) 
but the more promptly surgery is resorted to after the 
detachment the greater chance there is for success. (73) 
He relied entirel~T on Mr. Dole's history of the case with 
respect to his judgment, and there is nothing that can he 
done now to improve Mr. Dole's. vision. His condition is 
fixed and permanent. 
HAFFLEY 
Gilbert N. Haffley testified (74) that he was a doctor 
and that he was specializing in ophthalmology. (76) He 
saw Mr. Dole on the 26th of February, 1947 and he 
learned of his history and personally examined the eye. 
13 
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(77) He had practically a complete detachn1ent of his 
right retina and that he with Dr. Jensen was in agree-
ment as to his condition. He couldn't tell how long it 
had been detached and all detachments are not the re-
sult of accident. (78) Found no organic or systemic con-
dition which might account for Dole's detachment and 
believed that the probable explanation of it was traumatic 
origin. Dole told him of a shimmering type of vision dis-
torted visual acuity in the right eye following an auto-
Inobile trip over a very rough section of road, and thinks 
that the jolting was the probable cause of the accident 
due to Dole's other eye healthy state. (79) There may 
have been some predisposition present but he had seen 
several instances in which detachments followed com-
paratively light trauma but in each case there was a 
predisposition toward the detachment based on find-
ings in the other eye. He was sure that cases similar to 
Dole's could be found in the literature, {80) such as 
abrupt stoppages of the vehicle or blows against the 
windshield or the roof of the car without other. notice-
able signs of a head injury have brought about retinal 
detachments and he had treated many detached retinas 
and was pres~nt when the Dole operation was performed. 
(81) The best results are obtained when early surgery 
is performed. (82) Cannot estimate Dole's vision before 
the accident and if present condition of his left eye is 
any criterion to what the right eye was before the surg-
ery one wolJld be justified in assuming that he had good 
vision. His left eye unaided is 20-20, which is normal. 
The loss of the vision in his right eye will not affect the 
14 
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visiOn in his left eye, and there is no course of treat-
ment which would improve Dole's condition. (83) Sight 
in his right eye is reduced to light perception only and 
his present condition is permanent and fixed. Retinal de-
tachnlents often commence on the periphery of the retina 
at which time it might be impossible to see it unless a 
person had that special diagnosis in mind. Retinal de-
tarhnlent is essentially an undermining ·condition in 
which the retina either slowly or swiftly separates from 
the vascular base of the choroid. (84) The ·Dole history 
suggests that the average ophthalmologist in making an 
examination might have made the diagnosis if he had 
had that diagnosis in mind. Detached retinas usually be-
come worse and if the detachment b@comes complete may 
be so severe that the retina comes forward and strikes the 
back of the lens and may cause a cataract. Not all de-
tachments start at the periphery. They may start any-
where in the retina but the fact that Dole had holes in 
the retina near the periphery makes them think it started . 
there. 
ARGU~IENT 
The record in this cause shows that on the 26th day 
of March, 1946, applicant Frank E. Dole was an employee 
o.f the Salt Lake Laundry, an insured of the State Insur-
ance Fund. That on said day while on the business of 
his employer and while driving his automobile at a high 
rate of speed over a very rqugh portion of Redwood Road 
in Salt Lake County, enroute to Kearns Military Depot 
to complete a contract, his car became partially out of 
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control and he was bounced and jostled about in the car 
and when he succeeded in bringing the car back under 
control, he found that he had developed a loss of vision 
in his right eye. That there was no particular pain at the 
time, but that he went along to Kearns and there com-
pleted his work, returned to his place of business some-
where about three o'clock in the afternoon on said day, 
and the next morning he submitted himself to Dr. Saund-
ers, an eye specialist, for examination to discover what 
had happened to him and to remedy the situation if at 
all possible. 
It appears from the evidence that Dole was in good 
health. His family physician, Dr. Claude 1Shields, who 
had .been called upon to make a spec~al physical ex-
amination of him at the suggestion of· Dr. Saunders, 
after such examination was completed informed Dole 
that he was in good physical health and the evidence 
seems to indicate that he told Saunders the same thing, 
although Saunders has no record of what Dr. Shields' 
report to him was. It will be noticed that Saunders' rec-
ords are all poorly kept, and that the only thing he 
seems to have accuracy on are. the days and tim~s when 
1\tlr. Dole called on him. Apparently his cash book-keep-
ing is much more meticulous than the record of his 
patients. 
Unfortunately Mr. Dole was driving alone and the 
only evidence about the accident to his ·eye on Redwood 
Road is his own testimony. However, the quality of his 
testimony is added to by the fact that Dole had no idea 
what had occurred and that he immediately went to the 
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doctor for inforn1ation and help, and that he really did 
not know that he had suffered an ''accidental'' injury 
until sOiuetiine after the 3rd of April, 1~)47, when he, 
Dole, wa8 being discharged frmn the hospital after an 
operation for a detached retina was so told by one Dr. 
Jensen in Seattle, who did the operation, and the further 
fact that in the testinwny of all the various persons who 
had contact with Dole after the occurrence of ~iarch 
:26, 1946, Dole had told them and each of them exactly 
the san1e story of how the difficulty with his eye oc-
curred. 
The only qualification to this statement is that Dr. 
Saunders appears to have no rec.ord of having been so 
told by Dole but he is not sure about it. Again the in-
adequacy of Dr. Saunders' records must be considered. 
It is the contention of applicant that all of his difficulty, 
including the loss of the sight of his eye, stems from the 
occasion when he hit the rough spot in Redwood Road 
on :Jiarch 26, 1946. 
It must be admitted that the rule prevailing in the 
state of Utah is that decisions of the Industrial Com-
mission based on uncontradicted evidence cannot be 
overturned unless the Commission acted arbitrarily and 
capriciousl~v, and applicant contends that this they did. 
In Norris vs. Industrial Commission, et al, 90 Utah 
256, 61 Pac. 2 (d) 413, the court says: 
"Where the matter presented on appeal is 
the question of whether the commission should 
have in law arrived at a conclusion of fact dif-
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ferent frmn that at which it did arrive from the 
evidence, a question of law is presented only when 
it is claimed that the commission could only arrive 
at one conclusion from the evidence, and that it 
found contrary to that inevitable conclusion. But 
in order to reverse the commission in this regard 
it must appear at least that (a) the evidence is 
uncontradicted, and (b) there is nothing in the 
record which is intrinsically discrediting to the 
uncontradicted testimony and (c) that the uncon-
tradicted evidence is not wholly that of interested 
witnesses or, if the uncontradicted evidence is 
wholly or partly from others than interested wit-
nesses, that the record shows no bias or prejudice 
on the part of such other witnesses, and (d) the 
uncontradicted evidence is such as to carry a 
measure. of conviction to the reasonable mind and 
sustain the burden of proof, and ( ~) precludes any 
othm· explanation or hypothesis as being more or 
equally as reasonable, and (f) ther·e is nothing in 
the record which would indicate that the presence 
of the witnesses gave the commission such an ad-
vantage over the court in aid to its conclusions 
that the conclusions should for that reason not be 
disturbed." 
and the Court went on to say that if the Commission 
should decide against the uncontradicted evidence· 1p1der 
those conditions, its decision would as a matter of law be 
arbitrary and capricious, which is another way of say-
ing that it would not be reasonable. This rule of Court 
was discussed and approved in a later Utah case : 
Gerber vs. Industrial Commission, 91 Utah 
479, 64 Pac. (2d) 1281; 
Offert vs: Industrial Commission, 91 Utah 486; 
64 Pac. (2d) 1284. 
In the Gerber case the applicant claimed that he 
had sustained a permanent and total disability as the 
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result of lifting a cardboard box full of iet> creuw in 
the course of his e1nployrnent on the evening of .J nne 
6, 1935. After a hearing the Industrial Connnission de-
nied cmnpensation and found that the. applicant \\'H~ 
presently afflicted with a heart dist>ase which was not 
either directly or indirectly the result of an accident 
arising out of or in the course of his e1nployment, and 
the Court further found that no accident happened as 
alleged and if it did happen as alleged, it didn't cause or 
contribute materially to the present heart condition of 
the applicant. 
The· applicant Gerber based his clairn of reversal 
upon the ground that a pre-existing disease or otherwise 
defective condition of the physical structure of the body 
when aggravated or lighted up by accident is compensable 
under the compensation act. That injuries to a diseased 
heart caused by exertion or strain. in the course of ent-
ployment are compensable and finally, there was no other 
substantial evidence in the record except that the dis-
ability of the applicant resulted from an accident in the 
course of his employment, and that the Industrial Com-
mission acted arbitrarily in refusing to find according 
to the evidence. 
The Court was In agreement with the first two 
propositions but held that neither nor both of these would 
determine the case and made a careful analysis of the 
evidence produced by applicant which developed that 
Gerber for sometime both before and after the accident 
had been suffering from heart trouble and that since 1931 
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he had been reporting to physicians about his condition. 
The evidence further showed that the next day after 
the alleged injury, Gerber returned to work, the people 
who worked with hin1 saw no difference in his appearance 
and his fellow en1ploye;es said he appeared to be normal, 
and that when he left his work he left without saying a 
word to anybody, and he made no report to anybody 
about having suffered an injury until he filed a claim for 
compensation on the 30th of January, 1946, more than a 
half a year after the alleged accident had happened. 
In the analysis by the Court it was found even if 
the first and second of plaintiff's propositions had been 
sustained, there still remained the question presented in 
the third proposition, and the Court held that there was 
in the record evidence instrinsically discrediting to the 
so_:called uncontradicted testimony, and then the Court 
went into detail in recounting the defects in the plain-
tiff's alleged line of uncontradicted testimony setting the 
same out in full and after this analysis reannounced the 
rule that decision of the Industrial eommission could not 
be overturned unless the Commission acted arbitrarily 
and capriciously, and reapproved the doctrine of· the 
Norris case. 
The case at bar can be easily and· wholly dis-
tinguished from the Gerber and Offert cases in all r·e-
spects and particularly that Dole was suddenly stricken, 
knew nothing about what had happened to him except 
that he couldn't see in his right eye, it appearing as 
though there were worms in front of his eye. That this 
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happened at the thne he was traveling over the rough 
spot on Redwood Road, and that he discovered his con-
dition when his car slowed down and the rough road was 
passed. That he had no idea what had happened to hint 
and certainly had no knowledge that he had suffered an 
injury which was co1npensable under the law. In fact, 
he didn't know he had had that type of accident until 
Dr. Jensen in the Seattle hospital told hhn that his dif-
ficulty, detached retina, was the result of accident. That 
the next morning he went to his doctor and for 1nonths 
he was taking treatment and trying to discover what was 
wrong with hiin in a desperate effort to save the sight 
of his eye. That the man \Vas in good physical condi-
tion, as \vitness the result of Dr. Claude Shields' ex-
amination and the declaration of his physical condition 
by Doctor Haffley, even after he had been through the 
ordeal to which he was subjected at the hands of Dr. 
Saunders and Dr. White. 
That he had never had any trouble with his eyes 
and the orily time he had ever had anything done to his 
eyes or about them "\Vas when Dr. Hep.derson, an ad-
mitted expert in refractions, gave him a prescription 
(Exhibit A) dated the 15th of May, 1945, showing that 
Dole, then 62 or 63 years of age, needed a reading cor-
rection of plus 2.50 on the right eye and an equal cor-
• 
rection on the left eye, which is only the simplest sort 
of correction and is not a sign of any eye disease if Dr. 
Saunders is to be believed. 
It will be noticed that neither Dr. Saunders nor 
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Dr. White categorically state that there was no detached 
retina, their testimony' being limited at all times to a 
statement that they didn't see a detached retina, and of 
course there is the positive statement by Dr. Saunders. 
at page 28 of ,the record that he had not seen enough de-
tached retinas. Dr. White was on a sort of fishing ex-
pedition and while he doesn't positively adrnit it, it can 
be easily gleaned from his testimony, he admitting that 
Dole told him the same story about the accident, that he 
too knew absolutely nothing about what had happened to 
l\1r. Dole, although he does' say that he didn't think it 
was a detached retina. But notwithstanding their attempt 
to say there were degenerative changes which come with 
age, neither of them at any time expressly state that as 
the reason for Mr. Dole's situation, nor are they able to 
locate the so-called toxic condition, nor was the doctor 
to whom Dr. Saunders sent the patient. 
The further fact remains that whatever happened 
-to l\1r. Dole if it was anything except the accident com-
plained of was the result of a condition about which he 
knew nothing, and that when he started for Kearns that 
day in his car he had two good eyes which wer'e working 
perfectly, and that when he had passed over the piece of , 
rough road one of his eyes would no longer function, and 
that as the result of that failure to function whatever it 
was, he has completely lost the sight of that eye, and that 
the loss occurred as the ·result of shock sustained from 
driving over a piece of very rough road· at a high speed, 
partially losing control of his car, and being jostled and 
jogged about in the car, and that the difficulty pre-
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sented it:sl'lf to hirn inunediately upon his having tho <>ar , 
under control again. There can be no que~tion but what 
Dole was in the en1ploy of an insured einployer and that 
the accident, whatever it wa:s, occurred as he was in the 
course of his e1nployn1ent. 
As to the question of good faith which seen1s to have 
made the trouble for .Jlr. Gerber in his application, no 
one does nor can raise any question but what Dole ex-
peditiously soug·ht advice and aid, and if he fell into the 
hands of incompetence that was one of the additional ac-
cidents in connection with his employment, because cer-
tain it_ is that if he had had the slightest intin1ation that 
Dr. Saunders and Dr. VFhite did know as little about 
what had occurred and what was the Inatter with him as 
the subsequent events indicated they did, he would have 
gone to some other doctors, and of course undoubtedly 
the qu~stion of ilon-detached retina would never have 
been raised before the Coffimission by the State Insur-
ance Fund. 
A careful reading of Mr. Dole'~ testirnony indicates 
completely that it is entitled to full and complete credit 
and there is nothing in it which is discrediting in any 
respect. As was said in the outset _Mr. Dole was alone, 
and apparently under some of the rulings of this Court 
that is an unfortunate thing for him. The commissioner 
who heard this testimony was undoubtedly swept off his 
feet by the testimony of the two doctors and it may be 
too, that in casting about for some excuse for denying 
compensation the fact that Dole had smoked excessively 
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rnay have had more weight with the Commission tlian 
it was entitled to. 
And now for the purpose of argument and ce.rtainly 
not admitting that the detached retina was not there all 
of the time that Mr. Dole was going to Dr. Saunders and 
Dr. White, and continuously from the shock he suHtained 
in the automobile on March 26, 1946, until he was oper-
ated upon by Dr. Jensen, let it be supposed that Mr. Dole 
had some predisposition toward detached retina. He 
certainly knew ·nothing about it. His eyes had always 
been good and until the occurrence of the 26th of March, 
1946, both his eyes functioned normally in all respects. 
If this predisposition were there, as Dr. Saunders and 
Dr. White seem now to want to indicate, ~though of course 
nothing in their evidence shows where it was, then the 
fact that this shaking up which Mr..Dole got in his auto- ', 
mobile when he was driving to Kearns Military Depot on 
the 26th of March, 1946, brought about and precipitated 
the events wliich have left him witho~t the sight of his 
rig:qt eye. 
·,Early in the history of the Commission, the propo-
sition that existing conditions in the body lighted up by 
accidental injury in the course of employment was com-
pensable. 
Pinyon Queen Mining Company vs. Industrial Com-
Inission, 59 Utah 402; 204 Pac. 323. 
This principal has been reiterated many times since. 
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Graybar Eleetric Company vs. Industrial Counnis-
sion, 73 Utah 568; 276 Pac. 167. Graysteit v. Industrial 
Com1nission, 76 Utah 487; 290 Pac. 764. 
In the Gray bar case the Court held: "Strain or 
over-exertion n1ay cause accidental injury for which conl-
pensation will be allowed where injury happens suddenly, 
undesigningly and unexpectedly, and at a definite time 
and place.'' In the san1e case it was held: 
"It is no longer an open question in this state 
that, other necessary conditions being , present, 
a pre-existing disease or other disturbed condi-
tion of the physical structure of the body, when 
aggravated or lighted up by an accident, is con1-
pensable under the act. Tintic Milling Co, vs. In-
dustrial Comm., see, also, Graysteit vs. Industrial 
Comm., 76 Utah 487, 290 P. 764; Gerber vs . .In-
dustrial Comm., 91 Utah 479, 64 P. 2d 1281.'' 
Certainly applicant meete all of these qualifications, 
and the rule in the Pinyon Queen Mining Co. v. Industrial 
Commission case is approved in Cherdon Construction 
Company vs. Simpkins, 61 Utah 493, 214 Pac. 593, and ' 
this Court is on record that jolting and jarring could 
bring about a heart attack to a man riding on a tractor 
in his employment. 
Columbia Steel Company vs. Industrial Commission, 
92 Utah 72, 66 Pac. (2d) 124: 
''An accidental injury might well be ex-
pressed as a disability happening by chance or 
unexpectedly. It must, however, ·be connected with 
the employment. In other words, we do not wish 
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to imply that, because one becomes ill \rhile at 
work, the statute applies to him even though it 
mav be tha't he becomes ill unexpectedly-that 
alo~e is not sufficient to make this case one of an 
accidental injury. There must be a c~al con-
nection between his employment and his illness-
something which happened to him in the perform-
ance of his duties."-
Andreason vs. Industrial Commission, 98 Utah 551, 
100 Pac. (2d) 202. 
For what con~titutes a compensable accident is de-
fined and a full and complete study and analysis of the 
important cases see Thomas Dee Memorial Hospital 
Association vs. Industrial Cmnmission, 104 Utah 61, 138 
P. 2nd, 233, a case which we think directly in point here. 
That there was a full failure to comprehend what 
was the cause of applicant's difficulty on the part of his 
early doctors is borne out by the fact that every doctor 
to whom he later presented himself, Doctors Bull, Palmer, 
Hmith, Jensen and Haffley, immediately pronounced him 
suffering froni a detached retina, and each stated he had 
been allowed to go too long to assure a cure. In fact, Dr. 
Palmer absolutely refused to operate and only Dr. Jen-
sen and Dr. Haffley were willing to give the applicant a 
chance at sight. 
It is therefore submitted that the ruling of the In-
dustrial Commission is wrong and in the absolute face of 
the uncontradicted evidence. That there is no justification 
for the ruling as it stands. That it is arbitrary and capri-
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cious and that it should be reversed and the Conunission 
instructed to enter an order granting con1pensation to the 
applicant. 
Respectfully· submitted, 
DAN B. 'SHIELDS, 
Attorney for A.pplioarnt. 
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